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3Me2r / ORDER

PER SUSHMA CHOWLA, JM:

The appeal filed by assessee is against the order of CIT(A)-22, New
Delhi, dated 27.03.2018 relating to assessment year 2014-15 against order

passed under section 143(3) of the Income-tax Act, 1961 (in short ‘the Act’).

2. The first issue raised in the present appeal is against the addition of

loss claimed due to fraud at Rs.26,58,534/-.
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3. The assessee has raised Ground Nos.(i) to (iii) with regard to the

aforesaid addition.

4. Briefly in the facts of the case the assessee was engaged in the
business of trading of electronics & telecom goods and provision of various
services. For the year under consideration, the assessee detected a fraud in
its Mumbai store and filed complaint with the police. However, the police
did not register the FIR. The assessee thereafter, filed legal case u/s 156(3)
of Cr.PC for direction to police to register the case. Consequent thereto, the
police case was registered on 18.02.2015. The assessee claimed the said
loss on account of fraud at Rs.26,58,534 /- as against the claim made in the
FIR at Rs.77,45,063/-. The Assessing Officer disallowed the claim holding
the said claim to be abnormal loss as the assessee did not file any
documentary evidence in this regard. The CIT(A) upheld the addition made
by the Assessing Officer against which the present appeal has been filed by

the assessee.

5. The Ld.AR for the assessee after taking us through the factual aspect
of the case pointed out that the FIR was lodged on the estimated market
value of the goods i.e. Rs.77,45,063/-. However, the claim in the books of
accounts was made on basis of cost of goods i.e. Rs.26,58,534/-. However,
both the authorities have not accepted the claim of the assessee in this
regard. He placed reliance on the CBDT Circular issued on the issue of
embezzlement loss by employees and its allowability in the hands of the

assessee and also placed reliance on the order of the Jaipur Bench of the
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Tribunal in M/s. Pawan Specialties (P.) Ltd. vs The ACIT in ITA
No.809/JP/2016 relating to Assessment Year 2011-12, order dated

15.02.2017.

6. The Ld. DR for the Revenue pointed out that the authencity of loss
claimed was in doubt and if the amount of stock embezzled was approx.
Rs.77 lacs then why the claim at Rs.26,58,534/-. He placed strong reliance

on the order of the CIT(A) in this regard.

7. [ have heard the rival contentions and perused the record. The issue
which arises in the present appeal is the claim of deduction on account of
embezzlement of stock from the Mumbai premises of the assessee. The
occurrence of the fraud is not in doubt in the facts of the present case.
Since no FIR was registered by police initially but on a complaint filed before
the Hon’ble High Court, directions were given to the police to register FIR.
In other words, claim of the assessee of embezzlement of the stock stands
established by the said events in the case of the assessee. The assessee did
file FIR before the police, though later on the same was not pursued.
Another aspect which has been noted by the authorities below for making
the aforesaid addition is that in the FIR, the quantum of stock was
mentioned at Rs.77,45,063/- and claim on account of embezzlement made
was Rs.26,58,534/-. The explanation of the assessee in this regard was
that the expenditure had been booked on cost basis of the stock embezzled
and the FIR lodged with the police was on estimated market price. The

question which arises is whether such an expenditure is allowable in the
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hands of the assessee. The answer to the same is “yes” especially in view of
the Board Circular issued by the CBDT in this regard. The said circular has
been taken cognizance by different Hon’ble High Courts and merely because
no further action was perused with the police cannot result in denial of the
said loss on account of embezzlement of stock in the hands of the assessee.
The Jaipur Bench of Tribunal in M/s. Pawan Specialties (P.) Ltd. (supra) in
similar circumstances has allowed the claim of the assessee applying the
CBDT Circular No.25 of 1939 and 13 of 1944 and decisions of various
Hon’ble High Courts. In the present set of facts, the factum of loss by
embezzlement stands established once the Hon’ble High Court directs the
police to register the complaint of the assessee. But, non-pursuance of the
same, would not result in the disallowance of expenditure in the hands of
the assessee. Accordingly, I direct the Assessing Officer to allow the
expenditure of Rs.26,58,534/-. Thus, Ground Nos. (i) and (iii) raised by the

assessee are allowed.

8. It may be pointed out that the assessee has also raised another issue
vide Ground No.(iv) which was not argued before us. Hence, the same does

not need adjudication.
9. In the result, the appeal of the assessee is allowed.

Order pronounced in the open court on 20t day of December, 2019.

Sd/-

(SUSHMA CHOWLA)
1A% ASET/JUDICIAL MEMBER
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